
DEPARTMENT OF THE ARMY

BUFFALO OISTRICT, CORPS OF ENGINEERS
1778 NIAGARA STREET

BUFFALO. NEW YORK ,.207-3,DQ

June 20, 2000
~E~ y TO

A TnNTIOH OF

fl

Regulatory Branch

SUBJECT: Application No. 2000-02170(0) , Nationwide Permit No.
(27) as Published in the Federal Register, Volume 61, No.241,
Friday December 13, 1996, and as modified in the Federal
Register, Volume 65, No.47, on Thursday March 9, 2000

on

[~r. Robert W. Barnes
President Barnes Nursery
3511 Cleveland Road West
Huron, ohio 44839

Inc

BarnesDear Mr

This pertains to your application for a Department of the
Army permit to create deep water habitat and water fowl nesting
islands in wetlands adjacent to Sandusky Bay, located at the East
side of Cedar Point East access road, in the City of Sandusky,
Erie County, Ohio.

I have evaluated the impacts associated with your proposal,
and have concluded that theyare authorized by the enclosed
Nationwide Permit provided that the attached conditions are
satisfied.

Verification of the applicability of this Nationwide Permit
is valid for two years from the date of affirmation unless the
Nation~lide Permit is modified, suspended or revoked. This
verification will remain valid for two years if during this two
year period the Nationwide Permit is reissued without
tnodification or your activity complies with any subsequent permit
modification. Please note that if you commence or are under
contract to commence this activity in reliance of your Permit
prior to the date this Nationwide Permit is suspended or revoked,
or is modified such that your activity no longer complies with
the terms and conditions, you have twelve months from the date of
permit modification, expiration, or revocation to complete the
activity under the present terms and conditions of this
Nationwide Permit, unless this Nationwide Permit has been subject
to the provisions of discretionary authority.

It is your responsibility to remain informed of changes to
the Nationwide Permit program. A public notice announcing any
changes will be issued when they occur. Finally, note that if
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Regulatory Branch
SUBJECT: Application No. 2000-02170(0) , Nationwide Permit No.
(27) as Published in the Federal Register, Volume 61, No.241, on
Friday December 13, 1996, and as modified in the Federal
Register, Volume 65, No.47, on Thursday March 9, 2000

,

your activity is not undertaken within the defined period or the
project specifications have changed, you must immediately notify
this office to determine the need for further approval or
reverification.

..-4

Your initiation of work as authorized by the enclosed
Nationwide Permit acknowledges your acceptance of the general and
special conditions contained therein. Be advised, this
affirmation is limited to the attached Nationwide Permit and
associated Water Quality Certification, and does not obviate the
need to obtain any other project specific Federal, state, or.
local authorization.

~l

Questions pertaining to this matter should be directed to me
at (419) 353-6307, by writing to the following address: u.s. Army
Corps of Engineers, Unit R-1-E, Box 0, 1616 East Wooster Street,
Bowling Green, Ohio 43402, or by e-mail
at: .gary.r.buck@usace.army.mil .j

A;-AL
Gary Buck
Biologist

Enclosures
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f~ COMPLIANCE CER nFICA naN

File Number: 2000-02170(0)
File Closed: 06/20/2000

APPLICANT:
President Barnes Nursery Inc.
3511 Cleveland Road West

Huron, OH 44839

POINT of CONT ACT:
Mr. Robert W. Barnes

President Barnes Nursery Inc.
351 I Cleveland Road West

Huron, Ohio 44839

President Barnes Nursery Inc.
Date

Project Description:

Authorized Impacts (Waters of U.S. Impact~d by Project): 3 Acres

f

j

u.s. Anny Corps of Engineers
Unit R-1-E, Box O
1616 East Wooster Street
B9wling Green, Ohio 43402



ACTIVITIES AUTHORIZED BY NATIONWIDE PERMIT

\
!
j
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17. Stream and Wetland Restoration Activities. Activities in waters of the United States associated with the restoration of

fonner waters, the enhancement of degraded tidal and non-tidal wetlands and riparian areas, the creation of tidal and non-tidal

wetlands and riparian areas, and the restoration and enhancement of non-tidal streams and non-tidal open water ;lreas as follows:

(a) The activity is conducted on:

(I) Non-Federal public lands and private lands, in accordance with the tenns and conditions of a binding wetland

enhancement, restoration, or creation agreement between the landowner and the U.S. Fish and Wildlife Service (FWS) or the

Natural Resources Conservation Service (NRCS) or voluntary wetland restoration, enhancement, and creation actions documented

by the NRCS pursuant to NRCS regulations; or
(2) Any Federal land; or .

(3) Reclaimed surface coal mined lands, in accordance with a Surface Mining Control and Reclamation Act permit issued bv
the Office of Surface Minillg or the applicable state agency (the future reversion does not apply to streams or wetlands created -

,
restored, or enhanced as mitigation for the mining impacts, nor naturally due to hydrologic or topographic features, nor for a

mitigation bank); or

(4) Any private or public land;

(b) Notification: For activities on any private or public land that are not described by paragraphs (a)(I), (a)(2), or (a)(3)

above, t/1e permitte~must ootify-theDistrict Engineer in accordance"with General Condttion 13; and
(c) Only native plant species should be planted at the site, if permittee is vegetating the project site.

Activities authorized by this NWP include, but are not limited to: the removal of accumulated sediments; the installation,
removal, and maintenance of small water control structures, dikes, and berms; the installation of current deflectors; the

enhancement, restoration, or creation of riffle and pool stream structure; the placement of in-stream habitat structures;

modifications of the stream bed and/or banks to restore or create stream meanders; the backfilling of artificial channels and

drainage ditches; the removal of existing drainage structures; the construction of small nesting islands; the construction of open
water areas; activities needed to reestablish vegetation, including plowing or discing for seed bed preparation; mechanized

landclearing to remove undesirable vegetation; and other related activities.
This NWP does not authorize the conversion of a stream to another aquatic use, such as the creation of an impoundment for

waterfowl habitat. This NWP does not authorize stream channelization. This NWP does not authorize the conversion of natural

wetlands to another aquatic use, such as creation of waterfowl impoundments where a forested wetland previously existed.

However, this NWP authorizes the relocation of non-tidal waters, including non-tidal wetlands, on the project site provided there
are net gains in aquatic resource functions and values. For example, this NWP may authorize the creation of an open water

impoundment in a non-tidal emergent wetland, provided the non-tidal emergent wetland is replaced by creating that wetland type

on the project site. This NWP does not authorize the relocation of tidal waters or the conversion of tidal waters, including tidal

wetlands, to other aquatic uses, such as the conversion of tidal wetlands into open water impoundments.

Reversion. For enhancement, restoration, and creation projects conducted under paragraphs (a)(2) and (a)( 4), this NWP does
not authorize any future discharge of dredged or fill material associated with the reversion of the area to its prior condition. In

such cases a separate permivwould be required for any reversion. For restoration, enhancement, and creation projects conducted

under paragraphs (a)(I) and (a)(3), this NWP also authorizes any future discharge of dredged or fill material associated with the

reversion of the area to its documented prior condition and use (i.e., prior to the restoration, enhancement, or creation activities)

within five years after expiration of a limited term wetland restoration or creation agreement or permit, even if the discharge

occurs after this NWP expires. This NWP also authorizes the reversion of wetlands that were restored, enhanced, or created on

prior-converted cropland that has not been abandoned, in accordance with a binding agreement between the landowner and NRCS
or FWS (even though the restoration, enhancement, or creation activity did not require a Section 404 permit). The five-year

reversion limit does not apply to agreements without time limits reached under paragraph (a)(I). The prior condition will be

documented in the original agreement or permit, and the determination of return to prior conditions will be made by the Federal

agency or appropriate State agency executing the agreement or permit. Prior to any reversion activity, the permittee or the

appropriate Federal or State agency must notify the District Engineer and include the documentation of the prior condition. Once
an area has reverted back to its prior physical condition, it will be subject to whatever the Corps regulatory requirements will be at

that future date. (Sections 10 and 404)

~: Compe,!satorymitigation isnQt.re-qujr~d fol: activities authorize;c:iby this NWP,prov~edtheauthorizedv.orkre3ult3 in
a net increase in aquatic resource functions and values in the project area. This NWP can be used to authorize compensatory

mitigation projects, including mitigation banks, provided the permittee notifies the District Engineer in accordance with General
Condition 13, and the project includes compensatory mitigation for impacts to waters of the United States caused by the



aulhorized work. However, this NWP does not authorize the reversion of an area used for a compensatory mitigation project to

prior condition. NWP 27 can be used to authorize impacts at a mitigation bank, but only in circumstances where it has been

apprJved under the Interagency Federal Mitigation Banks Guidelines.

PERMIT CONDITIONS

C. Nationwide Permit General ConditioDS
The following general condilionsmust be followed in order for any

authorization by an NWP 10 be valid:

I. Navigation. No aCIivity may cause more than a minimal adverse

effect on navigation.

2. Proper Maintcnancc. Any structure or till authorized shall be

properly mainl3ined, inclutling maiIItCn3nCe (0 ensure public S3rC(y .

3. Sui! Erf)sion :lnd Sedimcnl Conlrf)ls. Apprnpriate soil crn~ion
ant! sedimenl contrf)ls /I1llSt be u~cd 3ntJ maillt3incd in errcclive Opcr3lin~

condi(ionduring conslruction. 3nd all cxposed soil and olher rills. 3S wcll

as any work below the oruin3ry high water m3rk or high lide line. must

be perm:lnently stabilized al Ihe earliest pr3Clic3ble dale.

.I. Aquatic Life Movements. No activily m3y subslanlially disrupt
the movement of those species of aqu3tic life indigenous to the

w3terbcdy. including those species which :lormally migrate through t!le

are3. unless the activity's primary purpose is to im~ound water. Culverts
placed in Slreams musl be installed 10 maintain low flow condilions.

5. Equipment. Heavy equipment working in wetlafJds must be
placed on mats, or other measures must be laken (0 minimize soil

d isturbance.

6. Regional and Case-By-Case ConditioDS, The activity mus(
comply with any regional conditions which may have been added by Ihe

division engineer (see 33 CFR 330.4(e» and wilh any case specific

condilions added by the Corps or by the State or Iribe in its Seclion 40 I

water quality certification and Coastal Zone Managemenl Act consistency

determination.
7. Wild and Scenic Rivers. No activity may occur in a componenl

of Ihe Nalional Wild and Scenic River System; or in a river officially

designated by Congress as a "sludy river- for possible inclusion in Ihe
system. while Ihe river is in an official stUdy s(aIUS; unless Ihe appropriate

Federal agency. with direct management responsibility for such river. has

determined in writing Ihatlhe proposed aclivity will not adversely affect

the Wild and Scenic River designalion, or sludy SlaIUS. Information on

Wild and Scenic Rivers may be ob(ained from the appropriate Federal

land managemenlagency in the area (e.g., National Park Service, US.

Fores( Service, Bureau of Land Managemenl, U.S Fish and Wildlife

Service)
8. Tribal Rights. No aaivity or ils operalion may impair reserved

tribal righls, including. bUl110tlimilcd to, reserved "'Jter rights and treary

ri~hing JndJIunring rightS,
9: \Voter Quality.

(3) 111 cerlain Stares and rriballands an indi\'iduaI401 water quJlity

cerliricalion must be obloincd or waived (See 33 CFR 330,4(c»,
(b) For NWPs 12.14, 17, 18.32, 39, 40.42.43. and 44, where

rhe Srare or rribol 401 cerliricotion (eilher generically or individually)doe~

no1 require or approve a water qualiry managemenr plan, the permiuee
must include design criteria and techniques that will ensure that the

authorized work does not result in more than minimal degradation of

warer quality , An important component of a water quality management

plan includes slormwater managemenl Ihat minimizes degradalion of the

downstream aqualic syslem. including waler quality .Refer ro General

Condilion 21 for stormwaler management requirements. Another

important component of a water quality management ;>Ian is the

establishment and maintenance of vegetatcd buffers next to open waters.

including slrearns. Refer to General Condition 19 for vegetatcd buffer

requirements for the NWPs,
10. Coastal Zone Management. 111 certain stares, an individual

SI;tIJ: r.o~!aJ :zone management consistency concurrence musl be obtained

or waived (see Section 330.4(d».

11. Endangered Species,
(a) No activity is authorized under any NWP which is likely to

jeopardize the continued existence of a threatened or cndangered species

or a species proposed for such designation, as identified under the Federal

Endangered Species Act, or which will dcstroy or adversely modify the

critical habitat of such species. Non-federal penniltees shall notify the

District Engineer if any listed species or designated critical habitat might

be affec[ed or is in the vicinity of the project, or is located in the

designatcd critical habitat and shall not begin work on the activity until

notified by the District Enginccr that [Jle requircmcnts of !he Endangered

Species Act h:lve bccn satisficd and that [Jle activity is authorized .For

:lcti\"itics IIlJt InJy affect Federally-listcd cndangered or [Jlreatcned species

or d"signJted critical lIabitat. [JIC notification must includc lhc n3mc(s) of

III" endJngcred or tllrealcned species tllat may be affected by thc proposed

".ork or thJt utilize tIle dcsignaled critical lIabitat that may be affccted by

the proposed work. As a result of formal or informal consult:Jtion with

tIle FWS or NMFS, the District Engineer may add species-specific

regional cndangcred species conditions to [Jle NWPs.

(b) Aut/1l)riz~[ion of 3nactivity by a "",tionwidc pcnnil d"e. nul

authorize the "take" of a threatencd or cndangered spccies as defined

under the Fcderal Endangercd Species Act. In the absencc of separate

authorization (e.g. .an ESA Section 10 Permit. a Biological Opinion with

"incidcnul take" provisions, etc.) from thc U.S. Fish and Wildlife

Servicc or thc National Marinc Fisheries Service, both lethal and non-

Icthal "takes" of protectcd species are in violation of the Endangercd

Species Act. Information on the location of threatened and endangcred

species and their critical habitat can be obtained directly from the offices

of the U.S. Fish and Wildlife Service and National Marine Fisheries

Scrvice or their world wide wcb pages at

hltp:llwww .fws. gov lrgendsppl endspp .htrnllnd

hltp:llwww .nfms.gov/prot-reslesahome.htrnl.respectivcly .

12. Histolic Properties. No activity which may affect historic

properties lis[cd, or eligible for listing, in the National Register of

Historic Places is authorized, until the DE has complied with thc

provisions of 33 CFR Part 325, Appendix C. The prospective permiltee

mus[ notify the District Engineer if the authorizcd activity may affect any

hisloric properties lisled, dctcnnincd to be eligible, or which the

prospcctive permittee has rcason to believe may bc cligible for listing on

thc National Register of Historic Places. and shall not begin the activity

until notified by the Disltict Engineet that Ihe requitemen!S of thc

Nation:ll Historic Preservation ACt have bcen satisficd and that the activity

is authorized. Information on thc location and cxisIence of historic

rcsourccs can be obtaincd from Ihc State Historic Prcservation Office and

thc National Register of Historic Places (see 33 CFR 330.4(g». For

activitics that may affect historic properties listcd in, or eligible for listing

in, thc National Rcgistcr of Historic PIJces, the notification must state

which historic property may be affected by the proposed work or include

a vicinily map indicating the location of the historic propcrty .

13. Notification.

(a) uming: Where requircd by the terms of the NWP. the

prospective permiltee must notify the District Enginccr with a

prcconstruction notification (PCN) as carly as possible. The District

Engineer must deIcrmine if the PCN is completc within 30 days of thc

date of receipt and can request the addilional infonnalion neccssary to

make the PCN complcte only once. Howevcr, if Ihe prospective

pennittcc does nOt provide all of the requestcd infonnation, then the

District Engineer will notify the prospective penni!tec that the PCN is still

incomplete and the PCN rcvicw process will not commence until all of the

requcstcd information has becn receivcd by thc DisIrict Engineer. The

prospective permiltee shall not begin the activity.

(1) Until notified in writing by the DistricI Engineer that the

activity !\!~y prl?ceedundcr the NWP with any spe1:ial conditionsimposod

byth~ District or Division Engineer; or

(2) If notiflcd in writing by thc District or Division Enginecr

that an individual permit is required; or

(3) Unlcss 45 days have passcd from the District Engincet's



written statement to the District Engineer explaining how .voidance and

minimization or losses or waters or the United Slates were achieved on the

project site.

receipl of Ihe cOmplele nolification and the prospective permitlee has nO1

received wriuen nolice from the Dislricl or Division Engin~er .

Subsequ~ntly, the permiuee's righl to proceed under Ihe NWP may be

modified, suspended, or revoked only in accordance wilh Ihe procedure

set forth in ]] CFR ]]0.5(d)(2).
(b) Contents or Notification: The notification must be in writing

and include the following inrormation:
(1) Name. address, and telephone numbers of Ihe

prospective permiuee;
(2) Location or the proposed project;
(3) Brief description of the proposed projec[; Ihe projecl's

purpose; direct and indirect adverse environmental effects the projecl

would cause: any other NWP(s), regional general pennit(s), or individual
pennit(s) used or intended to be used to authorize any part or the

proposed projecl or any relaled aclivily: and

(4) ForNWPs7,12,14,18,21,]4,]8,]9,40,41,42,
and 4] , Ih~ PCN musl also include a delinealion of arreclcd special

aquatic sil~S, including \vellands, \"egel;lled shallo\vs (~.g., suhmcrged

aquatic vcgetation. seagrass heds). :lnd riffle and pool complexes (s~~

paragraph 13(/);
(5) For NWP 7, Oulfall SlruclUr~s and Maint~nance, the

PCN must include inrormalion regarding IJle original design capacities :lnd

configuralionsof those areas or the facilily where maintenance dredging

or excavation is proposed.
(6) For N.WP 14, Linear TransportationCr05sings,the PCN

must include a compensalory mitigation proposal 10 offs~1 perman~nt

losses of waters or the United Slates and a statement d~scribing how

lemporary losses of walers of the United Stat~s will be minimized to th~

maximum exlent practicabl~.
(7) For NWP 21, Surrace Coal Mining Activities, the PCN

must inelude an Office of Surface Mining (OSM) or Sla[e-approved

mitigation plan.
(8) For NWP 27. Stream and Wetland ReslOralion, the PCN

musl include documentation or the prior condition of the site that will be

reverted by the permiuee.
(9) For NWP 29. Single-Family Housing, the PCN must also

includc:

!1

iJ

(i) Any past use of this NWP by the individual

penniltee and/or the penniuee's spouse;
(ii) A statement that the single-family housing activity

is for a personal residence of the penniuee;
(iii) A description of the entire parcel, including its

size, and a delineation of wetlands. For the purpose of this NWP, parcels

of land measuring 1/4 acre or less will not require a formal on-site

delineation. However, the applicant shall provide :In indication of where
the wetlands are :lnd the amount of wetlands thaI exists on the property.

For p:lrcels greater than 1/4 acre in size. a formal wetl:lnd delineation

must be prepared in :lccordance with the current method required by the

Corps. (See paragraph 13(1);
(iv) A wrilten dcscriplion of all land (including,if

available. 'legal descriplionS) owned by Ihe prnspective perntiuee :lnd/or

Ihe prospective permiuee's spouse. wilhin a one mile radius of the parcel.

in any form of ownership (including any land owned as a partner ,

corporation,jointlenant. co-tenant. or as a tenant-by-the-entirety)and any

land on which a purchase and sale :lgreement or other COntract for sale or

purchase I\as been executed;
(10) For NWP 31, Mainlenance of Existing Flood Control

Projects. the prospective permiuee must either notify Ihe Dislrict Engineer

with a PCN prior to each maintenance aclivity or submit a five year (or
less) maintenance plan. In addilion, the PCN musl include all of the

following:

(13) For NWP 39, Residential. Commercial, and

Instilutional DevelopmentS. and NWP 42. Recreational Facililics, thc

PCN must includc a compcnsalory mitigation proposal that offsetS

unavoidablc losscs of walcrs of the Uniled Stales or justiticalion

c.plaining why compensatory mitigation should not be required.
(14) For NWP 40, Agricultural Activilics, thc PCN must

includc a compcnsatory mitigation proposal to offset losses of walcrs of

thc United States.

(15) For NWP 43, Stormwatcr Managerncnt Facililics, thc

PCN must includc, for thc construction of ncw stormwatcr managerncnt

facilitics, a maintcnancc plan (in accordance with Stalc and local

rcquiremcnts. if applicable) and a compcnsatory miligalion propos:ll to

offsct losscs of watcrs of thc Unilcd Statcs

(16) For NWP 44, Mining Activilies. thc PCN musl include
.description of all w:llcrs of Ihe Uniled St:llCS adverscly affcctcd by the

flrojccl, a dcscrifltioll of measures l:ll:cn to minimizc :ldversc cffecls to

w:lters of Ihc Unilcd St:lICS, a descriplion of mc:lsures taken 10 comply

\vith the criteria of the NWP, and a reclanl:llion pl:ln (for aggreg:l!e

mining :lctivi!ics in isolaled waters and non.!idal wetlands :ldjacent to

he:ldwaters and any h:lrd rock/mineralmining activities).

(17) For activities that may adversely affecl Federally.listed
cndangercd or Il1reatcned species. thePCN musl include the name(s) of

those endangered or threatened specics thaI may be affected by the

proposed work or utilizc thc designated crilical habital that may bc

affccted by thc proposed work.

(18) For activilics that may affecl hislOric propcnies listcd

in, or cligible for lisling in, thc National Rcgister of Historic Places, thc

PCN must statc which hisloric propcrty may bc affecled by thc proposed

work or includc a vicinicy map indicaling thc location of thc hisloric

propcrty.
(19) For NWPs 12 and 14, wherc the proposed work.

involves discharges of dredged or till material into waters of thc United
States resulting in permanent, abovc-grade tills wilhin l00-ycar noodpains

(as idcntified on FEMA's Flood Insurancc Ratc Maps or FEMA-approved
local noodplaio maps), and for NWPs 29, 39, 40, 42, 43. and 44, whcre

thc proposed work involves discharges of dredged or till matcrial into
waters of thc United Slates resulting in permancnt, above-gradc tills

within l00-ycar noodplainsof hcadwater Streams, thc nolitication must
include documcntalion dernonstrating that thc proposed work complies

with the appropriatc FEMA or FEMA-approved local noodplain
conslruction requircmentS.

(c) Fonn of Nolinca!ion: Thc standard individual permit application

form (Form ENG 4345) may be used as thc notificalion bul must cicarly

indicate tl1at il is a PCN and must include all of thc informalion required

in (b) ( I ).( 19) of Gcncral Condition 13. A le!!er containing Ihe requisite

inform:llioo may also be used.

(d) District Engineer's Deci.,ioo: In re,!icwing lhc PCN for Ihc

proposed activicy .the Oistrict Enginecr will deternlinc whelher the
activily :lulhorized by thc NWP will result in more than minimal

individual or cumulative :ldverse environnlent:ll effectS or m:ly be contrary

to the public ioterest. Thc prospective pcrmi!!ee may, oplionally, submil

a proposed mitigation plan with (hc PCN loexpcditcthe proccss :lnd the

District Engineer will consider :lny proposed compensalory mitigalion the

applicant has included in the proposal in detcrmining whcthcr thc nct

adversc environmental cffecls to the aquatic environment of thc proposed

work arc minimal. If thc District Enginccr dctermines that the activicy

complies with the terms and conditions of thc NWP and that the advcrse

effectS on thc aqualic environmcnt arc minimal, thc District Enginecr will

notify thc permi!!cc and include any conditions the Oistrict Engineer

deems necessary .

Any compensatory mitigation proposal must bc approved by thc

Oistricl Engineer prior 10 commencing work. If the prospcctive permittee

is required (0 submit a compensatory mi(igation proposal with thc PCN,

the proposal may be either conceplual or dctailed. If the prospectivc
, 00-..P~Np..!!t1itll:l: e~c{s{!)s!JbmIt :: ccmpe=::::,! mItIgatIon p.an.'iu. u.~ '-, .

the District Engineer will e.peditiously review the proposed compensatory
mi(igation plan. Thc District Enginecr must rcview the plan within 45

days of receiving a complctc PCN and detcrminc whcther Ihe conceplual

or specific proposed mitigation would cnsure no more than minimal

(i) Sufficient baseline information So as [0 identify

the approved channel depths and configura[ionSand e.isting facilities.

Minor deviations are authorized, provided the approved nood control

protection or drainage is not increased:

(ii) A delinealion of any affecled special aqualic sites,

including wellands; and.
(iii~. Location of the dredgedmaleJialdisposal ~ire

(II) For NWP 33, Temporary Conslruclion. Access, and

Dewatering, 11.. PCN mustllso include a restoralion plan of reasonable
measures 10 avoid and minimize adverse effecls 10 aquatic resources.

(12) For NWPs 39, 43, and 44. the PCN musl also include a

j
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adverse effectS on the aqualic envirOnm.nl. If the nel adverse .ffectS of

111. project on th. aqualic environm.nt (aft.r consid.ralion of l11e

compensalory mitigalion proposal) are det.rmined by l11e Dislrict Engineer

to b. minimal, l11e Dislrict Engineer will provide a timely written

response to l11e applicant slaling l11al th. proj.ct can proc..d und.r th.

t.rms and condilions of l11e nationwide permit.

If the Districl Engin..r d.termines that l11e advers. effectS of the

proposed work are more than minim~l, then he will notify l11e applicant

either (I) that the projecl does nO! qualify for authorization under the

NWP and inslruct l11e applicant on l11e procedures to seek aulhorization

under an individual permit; (2) that the projecl is ~ulhorized under l11e

NWP subjecl to the applicant's submission of a mitigalion proposal thaI

would reduce the adverse effectS on l11e aqualic environment to Ihe

minimal level; or (3) that the projecl is aulhorized under Ihe NWP with

specific modificalions or condilions. Where the DiStrict Engine.r

d.l.rrnines thaI mitig~lion is required in order to ensure no more Ihan

",inim31 ~dvcrse effecls Olllhe ~qualic ell\'ironmcnt, the acti\'i,y will b.

aulhorized wirllin Ihc 4j-dJy PCN p.:ril'IJ, including llIe ncccss~r)'

cnnccl'\ual or spccilic mi\ig:llion l)r a rcq"ircmcnl llIat llIc applicant

submi, a miligalion rrQpnsallll~1 \\iQuld r~ducc llIc 3dvcrsc t:ffects on III"

3quJtic environmc1\1to llIc minim~llev.1 Wllen conceplual mitigation is

includ.d, or a mitigalion plan is required undcr i,em (2) above, no work

in Walers of rI,e Uniled Slatt:s will occur until the Dislrict Engineer lIas

approved a specific miligalion plan.

(e) Agency Coordin~.tion: The. Dis\ri~t Engineer wil,consider any

comm.ntS from Federal and Slale agencies concerning l11e proposed

3ctivity's compliance wil11 Ihe lerms and conditions of l11e NWPs and the

need for mitigation to reduc. l11e proj.cl'S adverse effectS on the aquatic

environment 10 a minimal level.

For activities requiring notification 10 the District Engineer that r.sult

in the loss of greater than 112 acre of walers of Ihe Uniled Stales, the

Dislricl Engineer will, upon rec.ipl cf a nolificalion, provide immedialely

(e.g., via facsimile lransmission, overnightmail, or other expedilious

manner), a copy to lhe appropriate offices of the Fish and Wildlife

Service. State natural resource or waler qualiry agency, EPA, State

Historic Preservalion Officer (SHPO), and, if appropriale, l11e National

Marine Fisheries Service. With the exceplion of NWP 37, these agenci.s

will l11en have 10 calendar days from Ihe date the material is Iransmined

to telephone or fax the Dislricl Engineer notice that they intend to provide

SUbSlanlive, site-specific commentS. If so con!acled by an agency, the

District Engineer will wail an addilionallj calendar days before making a

decision on the notification. The Dislricl Engineer will fully consider

ag.ncy comments received wil11in the specified lime frame, bul will

provide no response 10 Ihe resource agency, .xcept as provided below.

The District Engineer will indicale in the 3dminislrative record associaled

wilh each notification 11131 Ihe resource ag.nci.s' concerns were

considered, As required by Scction 305(b)(4)(B) or Ihc Magnuson-

SI.vens Fishery Conservation and /.1~nagem.nI Act. the Dislricl Engin.cr

\yill proyide 3 response t[) Nalion:ll Marine Fisllcries Servicc \\iilhin 30

days of receipl of any Essenlial FisJI Habil:ll conservalion

recomm.[)dalions. Applicams are .ncouraged 10 provide tIle Corps

multiplc copies of nolilic~lions 10 expcdil. agency nolificalion.

(f) Wetl:1llds Delineations: Werland delinealions m\Jsi be prepared

in accordance wilh th. currenl melhod required by the Corps. For NWP

29 s.e p~ragraph (b)(9)(iii) for parcels less [/Ian 114 acre in size. 1l,e

perrninee may ask the Corps 10 delineal. the special aquatic site. Th.re

may be sorr,e delay if tIle Corps does [/,e delineation. Furthermore, Ihe

45-day period will no1 St:lrt unlil the w.rland delinealion has b.en

compleled ~nd submined 10 m. Corps. where appropriate.

14. Compliance C.rtification. Every perminee who has received a

Nationwide permit verification from :he Corps will submil a signed

cenification regarding the compleled work and any required mitigalion.

The certification will be rorwarded by l11e Corps with l11e authorizalion

letter. The certificalion will include: a.) A statement Ihat l11e aulhorized

work was done in accordance wil11 l11e Corps authorizalion, including any

general or specific condilions; b.) A s!alem.nI thaI any required

mitigation was completed in accordance wil/l Ihe permit conditions; and

c.) The si~na[ure of the perminee certifyinllhe cOmplelion of the work

and miligalion.

IS. Use or Mulliple N:ltiornyid. Permits- Thc use of more than

one NWP for a single and complete project is prohibiled. except whe" 111.

acreage loss or walers of Ihe United 5131.5 aulhoriz.d by me NWPs does

no! exceed the acreage limi! or Ihe NWP with the highesl !pecitied

acreage limil For example. ir a road crossing over lidal walers is

constructed under NWP 14. with associaled bank slabilizalion authorized

by NWP 13. the maximum acreage loss or walers or the United Slates for

the total project cannol exceed 113 acre

16. Water Supply Intakes. No acliviry .including s[ructures and

work in navigablewatcrs or tlIe United Sta[es or discharges or dredged or

fill material. may occur in the proximiry or a public waler supply intake

excepl where !he acliviry is ror repair of the public waler.supply intake

structures or adjacenl bank stabilizalion.

17. Shellnsh Beds. No aCIivi[y. includingstruclures and work in

navigable waters or Ihe United Slales or discharges or dredged or fill

material. may occur in areas of concenlra[ed shellfish populations. unless

the acliviry is directly rela!cd 10 a shellfish harvesling acliviry au[horized

by NWP 4.

18. Suitable ,\1:1leri.l. No activily. including s[ruCIurcs and work

in navigable walers nf the United Slales or discharges or dredged or rill

m:lteri31. m3y consist .i unsuilableInalCr;31 (e.g.. Ir3'h. dcbris. car

bodies. Jsphalt. CIC.) 3"d m31eri31 us.d for construction or dischargell

musl be iree from toxic rnllut3n1s in t",;c Jmoums fsee Sec!ion 307 of

the Cle3n Waler Acl)

19. iIIilig.tion. The project mus( be designed and conStructed 10

avoid and minimize adverse effeCIs 10 \vaters or Ihe Uni[ed Sla[es 10 the

maximum exlent praclicable a[ Ihe projec[ sile (i.e.. on site). Mitiga[ion

wi!! be requircd when r.ccessarj IO.:ri.ult: tii.lll.e .uverseeffectS to Ihe

aquatic environmenr are minimal. The Disrricl Engineer will consider the

faCIors discussed below when delem1ining the acceptabiliry of appropriale

and praCIicable mitigation necessary to offset adverse effectS on the

aqua[ic environmen[that are more than minimal.

(a) Compensatory mitigarion at a minimum I: I ralio will be

required for all wetland impaCIs requiring a PCN. ConsiSIent with

National policy. the Districl Engineer will establish a preference for

res[ora[ion of wellands 10 meet the minimum compensa[ory mi[iga[ion

ra[io. with preserva[ion used only in exceptional circumstances.

(b) To be praclicable, the miligation mus[ be available and capable

of being done considering COS[S, existing lechnology, and logis[ics in light

of the overall project purposes. Examples of miliga[ion tha[ may be

appropriate and praclicable include. bu[ are not limited to: reducing the

size of the projec!; establishing and maintaining welland or upland

vegela[ed buffers [0 prnteCI open waters such as s[reams; and replacing

losses of aquatic resource funCIions and values by crea[ing, res[oring,

enhancing. or preserving similar functions and values. preferably in the

same watershed;

(c) The Disrricl Engineer will require restoralion, creation.

enhancemen[. or preservation or other aqualic resources in order to offset

the authorized impaCIs to the eXlen[ necessary 10 ensure tha[ Ihe adverse

erfeCIS on the aquatic environrnent are minimal. An imporrant element of

any colnpensatory mirigalion plan for projects in or near Slreams or olher

open wa!ers is the e~[3blishment and m3inlenance, 10 Ihe maximum ex[enl

praclicable, of veget3ted buffers next to open w3ters on Ihe !lrojcc[ silc.

The vegc:tared buffer should consist of n31ive species. The Dislric!

Engineer will determine ;he appropri~te width of tile vegela[ed buffer and

in which cases i[ \vill be required. Nomlally. the vegelated buffer will be

25 (0 50 fee[ wide on each side of the stream. bu! the Dis[rict Engineer

may require wider vegelaled buffers 10 address documented waler quality

concerns. If there are open waters on lhe projeCI site and [he Dis[ricl

Engineer requires compensatOry mitig3[ion ror wetland impactS to ensure

that Ihe net adverse effects on Ihe aqualic environrnen[ are minimal. any

vegela[ed buffer will comprise no more than 113 of the remaining

compensatory mi[igation acreage after the pem1anently filled wetlands

have been replaced on a one-(o-one acreage basis. In addi[ion.

compensatory miligation must address adverse effects on wetland

funclions and values and cannol be used to offset the acreage of wetland

losses Iha[ would occur in order 10 meet the acreage limils or some of the

NWPs (e.g.. for NWP 39. 114 acre of wetlands canno! be created to

change a 112 acre loss of wetlands to a 114 acre loss: however. 112 acre

of created wellands can be used to reduce the impactS of a 113 acre loss

of wetlands} If III.(' prospective pem1i[tee is required tl) $l;bmit a

compensalory mitigation proposal with the PCN, the proposal may be

either conceptual or detailed.

(d) To the exten[ appropriate, permittees should consider mi!igation

banking and other appropriale forms of compensatory mitigation. If the

.,
,
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34, 36, 37, and 38, notification is required in accordance ",ith General

Condition 13, for any activily proposed in the designaled critical resource
waters including wetlands adjacent 10 those waters. The District Engineer

may authorize aclivilies under these NWPs only after he detennines thaI
the impactS to the critical resource waters will be no more than minimal.

26. Fills Within lOO-Year Floodplains. For purpo~ or this

general condition, I OO-year floodplains will be identified through the
Federal Emergency Managemenl Agency's (FEMA) Flood Insurance Rate

Maps or FEMA-approved local floodplain maps.

(a) Discharges Below Headwaters, Discharges or dredged or fill
material info waters or the United S~tes resulting in pennanent, above-

grade fills within the lOO-year floodplain at or below the point on a
stream where the average annual flow is five cubic reel per second (i.e. ,

below headwalers) are no1 authorized by NWPs 29, 39, 40, 42, 43, and

44. For NWPs 12 and 14, the prospective penninee must notify the

Dis[rict Engineer in accordance with General Condition 13 and Ihe

110tilicaliol1 musl include doCumenlJtion thJI Jny permanent. Jbove-grade
tills jot '\'Jrcrs of lhe United SIJtes ".ilhin Ihe I OO-year n(1odplain belo\v

Ile:ld,\"tcr5 comply '\'ilh FEMA or FEMA-approved locJI lloodplJir,

construction requirctnel11s

(b) J)i.,ch"rges in !lc,ld\\'aters (i.e., above the poim on a Stre:ln,
\V here Ihe :lver:lgc annual Ilo\v is five cubic feet pcr second).

(I) Flood Fringe. Discharges of dredged or fill' malerial into
waters or [),e Uniled States resulting in pennanenf, above-gr:lde fills

within !JIef1ood fringe of Ih", I OO-year nuudplain or headwaters are not

aulhorized by NWPs 12, 14, 29.39, 40, 42, 43, and 44, unless the

prospeclive perminee notifies the District Engineer in accordance with
General Condition 13. The notification must include documen~tion thaI
such discharges comply with FEMA or FEMA-approved local floodplain

conslruction requirementS,

(2) Floodway. Discharges of dredged or fill malerial into
waters of the United States resulting in pennanent, above-g~de fills

within the floodway of the lOO-year floodplain of headwaters are not

authorized by NWPs 29, 39, 40, 42, 43. and 44. For NWPs 12 and 14,
the penninee must notify the District Engineer in accordance with General

Condition 13 and the notification must include documen~tionthat any

pennanent, above grade fills proposed in the floodway comply with
FEMA or FEMA-approved local floodplain construction requirements.

J

D. Further Information:

1. District engineers have authorily to determine if an aetivily

complies with the terms and conditions of an NWP .
2. NWPs do not obviate the need 10 obtain other Federal. S[a[c. or

local permits. approvals. or authoriza[jons required by Jaw.

3. NWPs do no1 grant any property righ[s or exclusive privileges.
4. NWPs do norauthorize any injury [0 the properly or rights of

otllers

5. NWPs do not authorize imerference with any existing or

proposed Fedcral projecl.

t

District Engineer determines thai compensatory miliga[ion is necessary [0

offset losses or walers or llIe United Stales and ensure tha[ (he ne[ adverse

efrectS of llIe au[horized work on the aquatic environmenl are minimal,

consolidaled miligalion approaches. such as miligalion banks, will be (he

preferred method of providing compensatory miligation, unless the
District Engineer determines that ac(ivity-specific compensalory mi[igalion

is more appropt:ia[,. based on which is besl ror the aquatic e/!vit:°nmenl.

These types of mitigation are preferred because they involve larger blocks

of protecled aquatic environmenl, are more likely to meetllle mitigalion

goals. and are more easily checked for compliance. Jr a mitiga[ion bank
or other consolidated miligation approach is not available in tJle

walershed. the District Engineer will consider oIlIer apprOpriale forms or

compensatory mitigation (0 offset the losses or walers or Ihe Uniled Stales
to ensure that the nel adverse erreCIS or the aulhorized work on the

aqua(ic environmenl are minimal.
20. Spawning Areas. Activilies, including Slructures and work in

113vigable walers or tJlC U,lilcd Slales or di$charges or drcdgcd or till
ma(erial, ill $pawllillg '\rcas during $pa,vllil1g seJSIlII$ I:IU" be avoidt.'d 10
II le ma.i,IlUm c:."el11 pr:leli,ablc Acrl'.ili"s IhJt ;c$ull ill Ihe plly$i,JI

dcstruclioll (c.g. , c.c:lvalc. rill. or slnOlhcr do\vllslrcam by subsIalItiJI

(urhidily) or all imporlam $pa,vnillg :Ire" are 1101 ilu(IIOrizcd.

21. ,\1"n"gcmclll of Walor Flows. To lite maximum C.'ICI11

prJcticablc, lite aclivity musl be designcd 10 mainlJin prcconslruction
downslream tlow condi[ions(e.g., location, capJcily. and flow rates).

Furthermore. the Jctlvity must 1101 permanenlly reslriclor-impede llIe

passage or normal or expeclcd high flows (unless (he primary purpose or
llIe fill is (0 impound waters) and the Slruclure or discharge of dredged or
fill material musl withsland expected high flows. The activity must. 10

the ma~imum exlent practicable, provide for retaining excess flows from

the site, provide for maimaining surface flow rates from llIe site similar [0

preconstructionconditions. andmusl not increase waler flows from the
project sile, relocate water, or redir~ct waler flow beyond preconslruction
conditions. In addilion, the activity must, 10 (he maximum eXlenl

practicable, reduce adverse effectS such as flooding or erosion
downstream and upstream of the project site, unless (he aclivity is part or
a larger system designed [0 manage water flows.

22. Adverse Effects From Irnpoundmenls. If the aclivity ,

including struc[ures and work in navigable waters of the Uniled Slates or
discharge or dredged or fill material. creales an impoundment of wa[er.
adverse effects on the aquatic syslem caused by the accclerated passage or

waler and/or the reslriction or itS flow shall be minimized to the

maximum extenl practicable.
23. Waterfowl Breeding Areas. Activities, including structures

and work in navigable walers or the United Stales or discharges or

dredged or fill material. inlo breeding areJs for migratory Waterfowl musl
be avoided to the maximum eXICnt praclicoble.

24. Rcmov"J or Temporary fills. Any temporory fills must be

removed ill Iheir cnlirety and thc affected areJS rcturned 10 thcir

pree.,isting elevalion
25. J)csignated Critic,,1 '~esoJ.rc" \Vatcrs. CriticaJ Jesource waters

include, N'C5AA-d~slgn3tcd InJrine sJnctuJries. NalionJI EsIUarille
Research Rescrves. NJlional Wild ill1d Scenic Rivers. critical habitat for

Federally lisled threatelled and endallgcrcd species. coral reefs. Slate

IIJtural heritage siles, Jlld outstanding national resource walers or otJ,cr

waters officially designated by 3 S(Jle as havillg particular environmental
or ecological significance and idemifietJ by Ihe Dislricl Engineer afler

notice and opportunily for public Commenl The District Engineer may

also designale additional crilical resource waters after notice and

opporlunity for Commenl.

(a) Excepl as noted below, discharges of dredged or fill malerial inlo

waters or the United Slates are no1 authorized by NWPs 1, 12. 14. 16.

11.21.29, 31, 35.39, 40, 42, 43, and 44 for any aclivitywithin, or

direclly affecting. critical resource waters, including wetlands adjacent to
such walers. Discharges or dredged or fill materials inlo waters or the

United Slates may be aulllorized by the above NWPs in Nalional Wild

and Scenic Rivers if llIe activity complies with General Condition 1.

Further, such discharges may be aulhorized in designated critical habilal

.for Fe4er~)ly listed tl1r~alenedOtl;ndang~redspecjesif the ac[j"jly c .-

complies with Gener~1 Condi[ion Ii and Ihe US. Fish and Wildlife

Service or the National Marine Fisheries Service has concurred in a

determination or compliance wilh llIis condition.

(b) For NWPs 3.8. 10. 13, 15, 18.19.22.23, 25.21, 28.30.33,

j

E. Dcfinitions:

ncsl managemcnt practices: Best Managemern Practices (BMPs)
are policies. practices. procedures. or structures implemerned to mitigale

the :ldverse environmernal effects on surfacc watcr quality resuiling from

development. BMPs are categorized as structural or non-structural. A
BMP policy may affect the limits on a development.

Compensatory mitigation: For purposes of Section 10/404.
compensatory mitigation is the restoration. creation. enhancement. or in

exceptional circumstances. preservation of wetlands and/or oilier aquaric
resources for ll1e purpose of compensating for unavoidable adverse

impacts which remain after all appropriate and practicable avoidance and

minimization has been achieved.

Creation: The establishmern of a wetland or other aquatic resource
where one did not formerly exiSt.

Enhanccment: Activities conducted in existing wetlands or oilier

aquatic resources which increase one or more aquatic functions.

Ephemeral Stream: An ephemeral stream has nowing water only

d\!..j"g.an~ f!}!a~:td:Jratir;naft~r.. j!rccipitati"ii "v",tiS i.ra !JpiC41

year. Ephemeral stream beds are located above ll1e water table year-
round. Groundwater is not a source of water for Il1c stream. Runoff

from rainfall is ll1e primary source of water for stream now

Farm tract : A unit of contiguous land under one ownership which

.J
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fc:J is operated as a farm or pan of a farm,

Flood Fringe: That ponion of the I OO-year floodplain outside of the

flood way (often referred to as -floodway fringe,-

FIoodw3Y: The area regulated by Federal, state, or local

requirements 10 pro.vide for the discharge of the base flood so the

cumulativc increase in water surface elevalion is no more than a

dcsignat~ amount (not to excecd one fool as set by thc National Flood

Insurancc Program) within the l00-year floodplain,

Independent utility: A test to determine what consti!Utes a singlc

and complete project in the Corps regulalory program. A project is

considered to have independemutility if il would bc conslructcd absem

the construction of other projects in Ihe project area Portions of a mu1Ii-

phase project that depend upon other phases of the projecr do not have

independentulilily, Phases of a project thaI would be constructed cven if

[he olher phases ar~ not built can be considered as separare single and

complete projecls with independemulility.

Internlilttnt stream: An i111emliltem stre:ll11 hJS flowil\g \V~tcr

uurin~ certain limcs nf Ihe >'~ar, wh~n grQund\\:lI"r pro\ ides \\';IICr ror

$treolll 110\\' Durill~ dry ,,"riods. im"mlil\el!l $tr,.~ms lll:ly rnlt h;lve

no\vill~ \";ller Rul!off rrom r~illf~1I is ~ suppl~n\eIlIJI source of watcr for

slre..n nO\V.

Loss of \\'uters or Ihc United St"te.~: \Valers or Ih~ Ul!iled Stat~s

thJt include the filled Jrea and other w~l~rs that are perm~nemly

adversely affected by flooding, excavarion. or drainag~ as a resu1l of thc

regulaledactivily , P~rmanent ~dverse eff"cls include perrnanem ab()',e

grade, at-grade. or bclow-grade fills Ihal change an aqualic area 10 dry

lond, increase the bottom ~Ievalion of a waterbody. or change thc use of a

walerbody. Thc acreag~ of loss of waters of cIte United Stalcs is the

threshold measuremenr of the impacllO cxisring walers for derermining

whether a projecl may qualify for an NWP: it is nor a net threshold thaI is

CJlculated a([er consid~ring con1pensatory miligation chal may be used to

offsCJ 10ss~s of aquatic functions and values. The loss of slream bed

includcs the linear feet or stream b~d that is filled or excavated. Waters

of the United StalCS [~mporarily fillcd, flooded, cxcavated, or drained, bul

reslored to preconstructioncontours and elevalions after construction, are

not included in the measurement of loss of wal~rs of the United States.

Non-tid31 wetl3nd: A non-tid31 wclland is a wctland (i,e., a water

of thc United Stares} rhat is not subject ro the ebb and flow of lidal

waters, The definition of a wetland can be round al 33 CFR 328.3(b).

Non-Iidal wetlands contiguous 10 tidal watcrs arc located landward of the

high tidelin~ (i.e" the spring high tide linc).

Op~n water: An arca that, during a year with normal parterns of

precipitalion, has standing or flowing wat~r for sufficienr duralion ro

establish an ordinary high walcr mark. Aquatic vegttalion wir1lin Ihe area

of standing or flowing \V31~r is ~ither non-emergent. sparse, or absent.

Vegetaled shallo\Vs ar~ considered to be open walers. The lerm -open

wJter includes rivers, streams, 13kes, Jnd pollds. For Ihe purposes of

Ihe NWPs, 111is lerm does not iI,clude ephemeral \"aterS.

Perenni,,1 stre:lm: A perennial stream has tlowing \voler ye:lr-round

during:l typic:ll y~ar. Thc wat~r rable is localt.-d 3bo"e Ih~ Slr~:lnl bed for

most of the year. Groundwater is the prim:lry soorco of \valer for slream

now, Runoff from rainfall is a supplemenlal source of \\"3ter for stre:lm

now.

P.rnlanCI1! a"ovc-gradc fill: A discharg. of drodgod or fill male rial

inlo \\lal.rs of Ihe United Stales. including wetlands. that resullS in a

substantial increase in ground eJevalion and perman.ntly converts pan or

all of the wal.rbody 10 dry land. Structural fills authorizod by NWPs 3.

25.36. elc. are not included.

Pres.rva!ion: The protection of ecologically importanl wellands or

other aqualic resources in perpeluity through the implementalion of

appropriate legal and physical mechanisms. Pr.ser\lalion may include

prolection of upland areas adjacenllo wellands as necessary to ensure

proleclion and/or enhancement of Ihe overall aqualic ecosyslem.

R.stora!ion: Re-establishmenl of wetland and/or olher aqualic

resource charact.rislics and function(s) at a silc wh.re they have ceased to

e~ist. or exist in a subslanlially degraded stal..

Rim. and pool complex: Riffle and pOOl compl.~es are special

aquatic sites under Ihe 404(b)(I) G1Iid~li'1es Sleep gradient sections of

str.ams are someti"les characlerizod by rifn. and pool complexes. Such

slrcam seclions arc recognizable by their hydraulic charactcrislics. The

rapid movemenl of walcr over a course substrate in rifnes results in a

rough now. a lurbulenl surface. and high dissolvod o~ygen levels in the

waler Pools are deeper areas associated with rirnes. Pools are

characterized by a slower slream velocity , a slreaming noW, a smooth

surface. and a liner subs Irate.

Single and complete project: The term "single and complele

project" is defined al 3J CFR 3JO.2(i) as the total project proposed or

accomplished by one owner/developer or partnership or other associalion

of owners/deveiopers(scc definilion or independenlutility). For linear

projects. the "single and complete projCCI" (ie., a single and complete

crossing) will apply 10 each crossing of a separate water or the Uniled

Stales (i.e. , a single walcrbody) at that location. An exCeption is for

linear projectS crossing a single waterbody severaltimcs at separate and

distanllocations: each crossing is considered a single and complete

projCCt. HoWever, individual channels in a braided Slream or river, or

individual arms or a large. irregularly-shaped wetland or lake. etc. , are

not separate walerbodies.

slormwaler managcment: stormwater managemenl is the

mechanism ror conlrolling stormwaler rUnoff ror the purpo~s or reducing

do\\.I\$tream erosinn. \valer qualily degradatiol\, and Ilooding and

mili~Jling the advcrse crrccls of cllanges in lalld use onll\e aquJIlC

el\\-jrorlmem

storm\\.:)lo:r m:)n:)gcmcnt racilitics: stormwaler manilemem

racilities are thusc racilities. including bUt no1 limited to. SIOrm"ater

reIention and detenlion ponds and BMPs, which retain waler (or a period

or time 10 Comr01 runoff and/or improve the quality (i.e. , by reducing the

concentralion or nulrients, sedimentS. hazardous substanceS" and other

pollulantS) or Slormwater runoff.

Stream bed: The subslrale or the slream channel belween the

ordinary high waler marks. The substrale may be bedrock or inorganic

panicles thaI range in size rrom clay to boulders. Wetlands COnliguouslo

the stream bed, bul outSide or the ordinary high water marks. are no1

considered pan or the stream bed.

Stream channelization: The manipulation or a slream .channel to

increase the rale or water now through the slream channel. Manipulalion

may include deepening, widening. s[raighlening. armoring, or other

activities that change the stream croSS--SCClion or other aspectS of stream

chaMel geometry to increase the rate of water f\oW through the stream

channel. A channelized slream remains a waler 01the United Stales,

despite the modifications 10 increase the rate of water f\oW.

udal ,vetland: A lidal welland is a wetland (i.e., a waler or the

United States) that is inundated by tidal Walers. The definilions or a

welland and tidal waters can be found al 33 CFR J28.3(b) and 33 CFR

328.3(1), respectively. udal waters rise and fall in a predictable and

measurable rhythm or cycle due to the gravitalional pulls of the moon and

sun. Tidal waters end where the rise and fall of the water surface can no

longer be practically measured in a predictable rhythm due to masking by

01her wafers, wind, or other effects. Tidal wellandsare located

channelward or the high tide line (i.e. , spring high tide line) and are

in~ndJted by tid31 \valers two limes per lunar month, during spring high

lides.

V.~o:tated burrcr: A vegt:taled upland or \vetland areJ ne,t lo

rivers. SlreamS, lakes. or other opcn watcrs \vhich scparates the open

water from developed areas, including agricultural land. Vegetated

burrers provide a variety of aqualic habital functions and values (eg .

aquatic habitat for fish and other aquatic organisms. moderalion or ,vater

ICmper3ture changes. and de[ritus (or aquatic rood webs) and help

improVe or maintain local waler quality. A vegetatcd buffer can be

established by maintaining an existing vegetated area or planting native

trees. shrubs, and herbaceous plantS on land next to open waters. MoWed

lawns are not considered vegetated buffers because thcy provide little or

no aquatic habitat functions and values. The establishmenl and

maintenance of vegetated bufrers is a method or compensalory mitiga[ion

that can be used in conjunction with the resloralion, crcation,

enhancement. or preservation or aquatic habitatS to ensure that activities

authorized by NWPs resull in ~inimal adverse effectS 10 the aquatic

environment. (See General Condition 19.)

Vegetated shallows: Vegecaled shallows are special aquatic sitcs

under the 404(b)(I) Guidelines. They are areas that are permanently

inundated ar.d undcr normal ciicu",stance~ have rooted aquatic vegetation,

such as scagrasscs in marine and esluarine systems and a variety or

vascular rooted plantS in rreshwaler systems.

\Valerbody: A waterbody is any area thaI in a normal year has

water nowing or standing above ground to the extenl thaI evidence or an

~J



ordinary high water marK is eslablished. Wetlands contiguous to the
walerbody are considered part or the walerbody.

Ohio

Nationwide Permit Program --Further
Information

3) Wetland mitigation shall adhere to the

requirements set forth in Ohio EPA's Wetland
Water Quality Standards (OAC 3745-1-50

through 54). [In the event that suitable

mitigation cannot be located within the

watershed, mitigation may be located outside of
the watershed if there are significant ecological

reasons to do soJ.The following general limitations, in accordance

with the Ohio Environmental Protection Agency

Water Quality Certification, have been attached to

your Nationwide Pennit(s):

q General limitations:

PART I: NATIONWIDE PERMITS (NWPs) -

GENERAL LIMITATIONS

I) Impacts shall be measured linearly from
upstream to downstream, including the length of
stream impoundments, when calculating the total

length of stream impacts [except for NWp 12,
for which impacts shall be measured bank-to-

bankJ.

A) Stream limitations:

[ ) Temporary or perm:a:nent i,mpa~t~t~

intennittent and perennial streams for any single
and complete project are limited to a maximum

of two hundred (200) linear feet [except for

NWPs 12 & 27].

2) NWPs cannot becomb'ined folncrease any of
the aforementioned limitations.

3) The Best Management Practices (BMPs )
listed in Part 3 of this certification shall be

utilized with all NWPs when applicable.2) Temporary or permanent impacts to
ephemeral streams for any single and complete
project are limited to a maximum of three
hundred (300) linear feet [except for NWPs 12
& 27].

4) For any real estate subdivision which is

exempted by the Corps of Engineers from the If2.
acre threshold, the aggregate total loss of waters

of the state in such subdivision shall not exceed

one (I) acre of temporary or permanent impacts

to wetlands or two hundred (200) feet of

temporary or permanent impacts to streams.

3) Temporary or permanent impacts to

Exceptional Wannwater Habitat (EWH), Cold
Water Habitat (CWH), Seasonal Salmonid (SS)

or equivalent stream designation are prohibited

[except for NWP 3 and maintenance activities
covered under NWP 12].

-J
ij

5) Authorization under this Certification does
not relieve the permittee from the responsibility

of obtaining any other federal, state or local

permits, approvals or authorizations required by

law, including without limitation, National
Pollutant Discharge Elimination System

(NPDES) permits or Permits to install (P11s).

!1

iJ
4) Temporary or pennanent impacts to the

designated portions of national or state scenic
rivers are prohibited [except for NWP 3 and

maintenance activities covered under NWP 12].

5) Stream reconstruction activities shall adhere
to natural channel design techniques.

PART 2: NATIONWIDE PERMITS (NWPs) -
SPECIAL CONDITIONS

Nationwide Permit 27 (Stream and Wetland
Restoration Activities):B) Wetland limitations:

I) Temporary or permanent impacts to Category

3 wetlands are prohibited.

I) This Certification only authorizes activities that

restore streams to natural channel characteristics.

2) Temporary or permanent impacts to Category
I and 2 wetiands 'for any'si'ngte and complete'

project are limited to a maximum total of Yz

acre [except for NWP 27].

2) This Certification does not authorize impacts to

more than'Vz acre of Category 2 furested wetlands

unless Ohio EPA is a signatory to a Mitigation

Banking Review Team (MBRT) instrument which
addresses the impact.



PART 3: BEST MANAGEMENT PRACTICES

(BMPs)
F::t

{ j

I) Steps shall be taken. upon completion of the

projects, to ensure bank stability. This may include,

but is not limited to, the placement of rip rap or

bank seeding.

2) Vegetated buffer strips extending to the top of

both stream banks and beyond as stipulated by the

Corps or Ohio EPA, using native tree and shrub

species with rapid growth characteristics shall be

planted as soon as practicable after impacting

stream channel slopes.

3) Impacts to riparian vegetation shall be minimized

to the maximum extent practicable. Entry to stream

channels shall be through a single point of access

per streamb3nk wh-=never practicable to minimize
disturbance to the riparian corridor.

You are hereby notified that these actions of the

Director are final and may be appealed to the

Environmental Review Appeals Commission

pursuant to Section 3745.04 of the Ohio Revised

Code by any person who was a party to this

proceeding. The appeal must be in writing and set
forth the action complained of and the grounds

upon which the appeal is based. It must be filed

with the Environmental Review Appeals

Commission within thirty (30) days after the notice
of the Director's action. A copy of the appeal must

be served on the Director of the Ohio

Environmental Protection Agency and the

Environmental Enforcement Section of the Office of
the Attorney General within three days (3) of the

filing with the Commission. An appeal may be filed
with the Environmental Review Appeals

Commission, 236 East Town Street, Room 30,

Columbus, Ohio 43266-0557.

u 4) Excavating equipment shall not be placed below

the Ordinary High Water Mark of any surface

water, except when no other alternative is

practicable.

INFORMATION ON NATIONWIDE PERl\IUT
VERIFY CA TION

5) Chemicals, fuel, lubricants, sewage and waste

materials shall not be discharged to waters of the

state.

6) In-stream activities shall not result in the

destabilization of the stream banks or stream bed so

that aquatic habitat is degraded or adversely

affected by turbidity, erosion or scouring.

Verification of the applicability of this

Nationwide pennit is valid for two years from the
date of affirmation unless the Nationwide permit is

modified, suspended or revoked. This verification
will remain valid for two years if during this two

year period the Nationwide pennit is reissued

without modification or your activity complies with

any subsequent pennit modification. Please note
that if you commence or are under contract to

commence this activity in reliance of your pennit

prior to the date this Nationwide pennit is

suspended or revoked, or is modified such that your

activity no longer complies with the terms and

conditions, you have twelve months from the date

of permit modification, expiration, or revocation to

complete the activity under the present terms and

conditions of this permit, unless this pennit has

been subject to the provisions of discretionary

authority.

u 7) Any fill used for bank stabilization shall be

limited to that amount necessary to provide erosion

protection.
r
11

8) Asphalt and rubber tires may not be used as fill

below the Ordinary High Water Mark or as bank

protection.

9) In-stream work shall be conducted during low-

flow conditions whenever practicable in order to

minimize a.dverse impacts to water quality away

from the project site, except in cases of emergency

situations which threaten life or property.

iJ 10) All dredged material placed at an upland site

shaU be controJled-so that sediment runo-ff to the

waterway is minimized to the maximum extent

practicable.

It is your responsibility to remain infonned of

changes to the Nationwide Permit program. A

public notice announcing any changes will be issued

when they occur. Finally, note that if your activity

is not undertaken within the two year period or the

project specifications have changed, you must

immediately 'notify this office to determine the need

for further approval or reverification.

Possession of this pern1it does not obviate you

iJ



of the need to contact all appropriate state and/or

local governmental officials to insure that the

project complies with their requirements.

Ashtabula County downstream to Harpersfield

covered bridge.

Miles designated (approximate): Wild 23, Scenic 33

OHIO'S SCENIC RIVERS FACT SHEET
Upper Cuyaho~a River -Designated Scenic on June

26,1974.
Troy-Burton Township line in Geauga County to

U.S. Route 14.

Miles designated (approximate): Scenic 25

Little Miami River* -Designated Scenic on 3

separate dates.
April 23, 1969- Clennont County line at Loveland

to headwaters, including North Fork.

September 19, 1969- Clermont County line at

Loveland to confluence with East Fork.

October 27, 1971 -From confluence with East Fork

to Ohio River.

Miles designated (approximate): 105

.)

Maumee River -Designated Scenic and

Recreational on July 18, 1974.

Scenic segment -Ohio-lndiana line to State Route

24 bridge west of Defiance.

Recreational segment -State Route 24 Bridge west

of Defiance to U.S. Route 25 Bridge near

Perrysburg.
Miles designated (approximate): Scenic 43,

Recreational 10

fl

~J

Sanduskv River -Designated Scenic on January 5,

1970.
U.S. Route 30 in Upper Sandusky to Roger Young

Memorial Park in Fremont.

Miles designated (approximate): 65
Stillwater River System -Designated Recreational

on July 1. 1975- Designated Scenic on October

14. 1980 and April 27, 1982.

Recreational segment -Englewood dam to

confluence with Great Miami River.
Scenic segments -Stillwater River from Riffle Road

Bridge in Darke County to Englewood Dam.

Greenville Creek from the Ohio-lndiana state

line to the confluence with the Stillwater.

Miles designated (approximate): Scenic 83,

Recreational 10

Olentangy River -Designated Scenic on August 24,

973.
Delaware Dam to Wilson Bridge Road in

Worthington.
Miles designated (approximate): 22

Chagrin Biver -Designated Scenic on July 2, 1979
Aurora Branch from State Route 82 bridge

downstream to confluence with Chagrin.

Chagrin River from confluence with Aurora

Branch downstream to State Route 6 Bridge.

East Branch from Heath Road Bridge

downstream to confluence with Chagrin.

Miles designated (approximate): Scenic 49

n
ji

Big and Little Darbv Creeks -Designated Scenic on

June 22, 1984.

Big Darby Creek from the Champaign-Union

County line downstream to the Conrail railroad

trestle and from the confluence with the Little

Darby Creek downstream to the Scioto River.

Little Darby Creek from the Lafayette-Plain City

Road Bridge downstream to y.'ithin 0.8 mile

from the confluence with Big Darby Creek.

~.1iles designated (approximate): Scenic &2

Little Beaver Creek** -Designated Wild and

Scenic on January 15, 1974.
Wild segments -West Fork from 0.25 mile

downstream from Township Road 914 to

confluence with Middle Fork. North Fork from

Township Road 952 to confluence with Little

Beaver Creek. Little Beaver Creek from

confluence of West and Middle Forks

downstream to 0.75 mile north of Grimm's

Bridge.
Scenic segments -North Fork from Ohio-

Pennsylvania line downstream to Jackman Road.

Middle Fork from Elkton Road (Township Road

901) downstream to confluence with West Fork.

Little Beaver Creek from 0.75 mile north of

Grimm's Bridge downstream to the Ohio-

Pennsylvania line.
Miles designated (approximate): Wild 20, Scenic 16

Grand River -Designated Wild and Scenic on

January 17, 1974.
WiJd segment -from Harpersfield covered bridge

downstream to Norfolk and Western Railroad

trestle south of Painesville.
Scenic segment -from State Route 322 bridge in

* In August 1973, the Little Miami was

designated a Scenic component of the National



M
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System from Clifton to Foster. In January, 1980
the portion from Foster to the Ohio River was
designated a Recreational component of the
National system. Total designation is 92 miles.

f

** In October, 1975, Little Beaver Creek was

designated a component of the National Wild and
Scenic River System: Little Beaver Creek main
stem, from confluence of West Fork with Middle
Fork near Williamsport to mouth- North Fork from
confluence of Brush Run and North Fork to
confluence of North Fork with main stem at
Fredericktown- Middle Fork from vicinity of
County Road 90 I (Elkton Road) bridge crossing to
confluence of Middle Fork with West Fork near
Williamsport- West fork from vicinity of County
Road 914 (y -camp Road) bridge crossing east to
confluence of West Fork with Middle Fork near
Williamsport. Total designation is approximateiy
33 miles.

For more information, contact:
Ohio Department of Natural Resources
Division of Natural Areas and Preserves
1889 Fountain Square Court
Columbus, Ohio 43224
(614) 265.:6453
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The proposed creation of deep water habitat and water fowl
nesting islands is authorized by NWP 27. The project is located
on private land.

Gary Buck ,
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